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Introduction

The motion for preliminary injunction should be denied. As an initial matter,
this case does not fall within the scope of the decades’ old Consent Decree on which
Michigan and the joining States (hereinafter “Michigan”) chiefly rely as a source for
this Court’s jurisdiction. The Decree reconciles States’ competing claims to water
from Lake Michigan, and it would stretch the Decree’s scope well past the breaking
point to argue that it resolves any dispute related in any way to Illinois canals,
particularly where, as here, Michigan disclaims any interest in reducing the
amount of Lake Michigan water that Illinois may divert. But without the Decree,
Michigan has little on which to proceed, especially against the State of Illinois,
which operates neither the locks nor the sluice gates that Michigan wants closed or
regulated. In fact, Michigan does not—and cannot—specify a single action within
Illinois’ legal authority that it has not undertaken already to ensure that the Asian
carp do not reach the Great Lakes.

[linois is intensely concerned about, and invested n. the ccology and health
of the Great Lakes. Its own environmental and commercial stake in the Lakes’
well-being is unsurpassed, and Illinois is as much a victim of the release of Asian
carp into the Mississippi yvears ago by fish farmers in the South as any of the
complainants. Indeed, the State is doing everything within its legal authority over
a federal, navigable waterway to combat the carps’ progress. The IHinois
Department of Natural Resources (“IDNR”) spent millions of dollars in 2009 alone

in a massive effort to kill all aquatic life over a six-mile stretch of water—hand 1n




hand with officials from Michigan and other Great Lakes States, who participated

in the effort—notwithstanding this measure’s devastating effect on water life. And
this is only a small fraction of the work the State has done, within its limited
authority in this area, to stop the progress of Asian carp. Alongside officials from
each of the Great Lakes States and Canada, Illinois has been an active participant
for vears in efforts to keep the carp and other invasive species from entering the
Lakes, contributed $1.8 milhion toward the construction by the Army Corps of
Enginecers ("Corps”) of an electric barrier to prevent Asian carp from passing into
Lake Michigan, and sponsored commercial and “electrofishing” efforts to detect the
presence of Asian carp. Having participated in these efforts, Michigan makes no
specific demand of Illinois, and accordingly this case does not fall within this
Court’s exclusive, original jurisdiction. At best, it is a thinly veiled end-run around
the Administrative Procedure Act, under which Michigan would need to sue the
Corps in federal district court to close the locks.

But Michigan has another problem, beyond the fact that it has sued in the
wrong court and demands nothing specific from [linois. The harm that it 1dentifies
18 speculative. Illinois has deployed a battery of tests to detect the presence of
Asian carp above the protective barrier that the Corps built to keep the fish from
Lake Michigan, without finding a single fish. The “fish kill" that devastated all
aquatic Iife over a six-mile stretch revealed one Asian carp, and even that was sonth
of the barrier. In the end, plaintiffs rely on "e DNA” evidence suggesting that some
fish matter north of the barrier tested positive for the presence of Asian carp DNA.
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But putting aside the fact that e DNA testing is a nascent, unpublished practice,

every effort to find even a single actual Asian carp above the barrier has come up
empty. And against this speculation, Michigan understates the massive health,
safety, and economic effects of even a temporary shut-down of the lock system.

Finally, there 1s yet another, independently fatal defect in Michigan's
extraordinary request for preliminary injunctive relief from this Court: it cannot
show any likelihood of success on the underlyving merits of its claim. Without the
argument that the 1967 decree somehow resolves this dispute, Michigan must
contend that Illinois has violated the common law of nuisance. But this is absurd
on 1ts face. That Asian carp would be introduced into Mississippi by third parties
and make their way toward the Great Lakes was wholly unforeseeable at the time
the Chicago waterway system was constructed, and Illinois lacks control over the
locks and sluice gates on which Michigan premises its claim for relief. And where
Hlmois dees have control, 1t has worked cooperatively with other States in ensuring
that the carp do not enter the Great Lakes, and has used what legal authority it
has, and substantial resources, to fulfill this mission.

For each of these several, independent reasons, Michigan's motion for

preliminary injunctien should be denied.



Statement of Facts

Introduction of Asian Carp to American Waterways

In the 1970s, fish farmers in Arkansas and other southern States first
brought silver and bighead varieties of Asian carp, which are native to castern
Siberia and China, to the United States to keep the farmers’ aquaculture and waste
retention ponds clean. After flooding in the 1990s allowed the fish to escape into
the Mississippi River, the fish migrated into the Missouri and Illinois Rivers. 1L
App. 4a; Pl. App. 18a, 44a, 49a. To date, no silver or bighead carp have been found
bevond the electric dispersal barriers built and operated by the Corps to prevent
Asian carp from migrating from the Mississippl River watershed into the Great
Lakes. 111 App. 77a.
The Chicago Area Waterway System

Lake Michigan is the sole source of Chicago's municipal drinking water
supply. 1ll. App. 17a. 1In the late nineteenth century, a plan was developed to
reverse the flow of the Chicago River, which became polluted, so that, instead of
flowing into Lake Michigan, it flowed towards the Mississippi River and ultimately
emptied into the Gulf of Mexico. Libby Hill, The Chicago River: A Natural &
Unnatural History 119, 122 (Lake Claremont Press 2000). Reversing the river in
this manner would dilute and flush away pollution in the river, id. at 115, and the
waterway created by the project would be deep enough to permit commercial
navigation, id. at 119-120.

To these ends, the Chicago Sanitary and Ship Canal ("Canal”), the North
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Shore Channel, and the Calumet-Sag Channel (collectively, the “waterway”™) were

huilt to link the Mississippi River with the Chicago, Calumet, Grand Calumet and
Little Calumet Rivers, respectively, thereby reversing the flow of those rivers away
from the lake. Ill. App. 1a, 31a, 50a-51a, 91a; Hill, supra, at xni-xv. In addition,
Lake Michigan water was diverted into the waterway to decrease pollution and
improve sanitation. Hill, supra, at 118.

Three locks were built on the Canal to allow for navigation: the Lockport
Powerhouse and Lock (Iocated in downstate Illinois), the ’Brien Lock and Dam
(located just south of Chicago), and the lock at the Chicago River Controlling Works
("Controlling Works”) (located in Chicago). Ill. App. 1a, 31a. The Corps operates
these locks, and Illinois has no authority or ability to direct the Corps to close them.
I1l. App. 11a, 31a, 106a-107a; Mich. App. 77a, 91a-92a.

The Controlling Works, which lhies at the mouth of the Chicago River and
connects the river to Lake Michigan, I11. App. 31a-32a, serves as the gateway to one
of the nation’s busiest commercial and recreational waterways. Every year more
than 50,000 vessels and 900,000 passengers pass through this lock. 1. App. 72a.
Indeed, more than $16 billion worth of goods are transported annually 1n and out of
[lhnois via barge, I11. App. 51a, and in 2008, over 19.3 million tons moved through
the three locks combined, Ill. App. 31a-32a. Commodities that travel by barge
through the waterway include petroleum products, agricultural products, coal, road
sall, steel, cement, home heating o1l, and awrcraft-deicing fluad. Ill. App. 32a, H2a-
55a, B7a-b8a. At any given time, hundreds of towing vessels are operating or
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fleeted lakeward of the O'Brien Lock, I11. App. 36a, and 1t would take between 30

and 60 days to reposition the barges lakeward of the O'Brien and Chicago locks to
avoid stranding those barges if the locks closed. Ill. App. 37a. Additionally. the
waterway is the receiving stream from some of the biggest commercial dischargers
in the nation, including the District, Midwest Generation's coal-fired power plants,
and many chemical manufacturing plants. I1l. App. 14a. Over 70% of the annual
flow in the waterway is discharge of treated municipal wastewater effluent. 111
App. Ha.

In addition to the three locks, morcover, the Chicago waterway system also
includes gluice gates, which are large plates that slide into grooves in the sides of a
channel to control water level and flow rates, at the ’'Brien Lock and Dam, the
Controlling Works, and the Wilmette Pumping Station. 1ll. App. 11a, 31a. The
Moetropolitan Water Reclamation District of Greater Chicago ("District”) controls
and operates the sluice gates, as well as pumps located at the Controlling Works
and the Pumping Station. Ill. App. 12a, 106a-107a; Mich. App. 77a, 91a-82a.

The District uses the gates to regulate the diversion of Lake Michigan water
into the Chicago waterway system, I11. App. 12a, and to direct diversion from Lake
Michigan to improve and maintain inland water quality, lockage, and navigation,
1. App. 95a; Mich. App. 8%a. The State of [llinois, through IDNR, establishes a
maximum quantity of water that the District may divert from the lake annually
pursuant to the Lake Michigan Water Allocation program, but so long as the
District diverts the water for allocated purposes and does not exceed the allocated
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amount in any year, IDNR has no authority over the District’s operation of the

sluice gates for diversion. Il App. 12a. And just as the Corps uses the locks to
Jower water levels during significant rainfalls to prevent flooding, Ill. App. 26a:
Mich. App. 94a-95a, the District may use the sluice gates to allow water back into
Lake Michigan to avoid flooding during heavy rains, as it has done on six occasions
since August 2007, Mich. App. 107a. Again, [1linois has no authornty to direct or
control the District’s operation of the gates for this purpose. 1il. App. 12a, 108a.
Efforts to Prevent the Migration of Astan Carp

Hlinois, the Corps, and other stakeholders have gone to—and continue to go
to—substantial efforts to prevent the Asian carp from entering the Great Lakes.
The Corps built, operates, and controls an Electrical Disbursal Barrier
System—Iocated in the Canal approximately 37 miles south of the Calumet River
entrance to Lake Michigan—that was designed to prevent invasive species, such as
Asian carp, from entering the lake. Ill. App. 11a, 73a-76a. The Corps has
completed construction on Barriers I and 11A, which operate continuously, and 1s 1n
the process of constructing Barrier I1B. 11l App. 74a-75; Mich. App. 30a. Together
with other States, IDNR supplied a significant amount of the funding toward the
construction of the barrier, I1l. App. Ba; Mich. App. 33a, but Illino1s has no authority
to direct the Corps’ operation of that system, [1l. App. Ha, 11a: Mich. App. 30a-33a.
In addition, the Corps is working to control flooding along the Des Plaines River,

the Illinois and Michigan Canal, and the Calumet rivers. Mich, App. 69a.
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The Corps also contracted with the University of Notre Dame to take

environmental DNA (e DNA") samples to determine whether Asian carp e DNA was
present in the waterway south of the electric barrier. Il App. 6a. Samples taken
in Spring 2009 were positive for the presence of Asian carp eDNA, and 1n response
IDNR intensified monitoring. consulted with the Corps about increasing the voltage
of the barrier, and coordinated with other agencies to address the Corps’ need to
shut down the barrier for maintenance. /bid. In November 2009, the Corps and
University of Notre Dame reported positive eDNA results for samples collected in
September above the electric barrier, but below the O'Brien Lock and Dam. Il
App. 7a.

[Hinois responded by contracting with commercial fishermen experienced in
fishing for Asian carp to use electrofishing and thousands of vards of fishing nets in
the arcas of the Channel where the earlier eDNA results were collected. I1l. App.
8a. From December 1 to 7, 2009, more than 1,000 fish were caught and identified,
without finding a single Asian carp. Ill. App. 8a, 77a-78a; Mich. App. 65a-66a, 68a.
Also in December, as part of a 350-person operation by the Asian Carp Rapid
Response Workgroup (“Workgroup”), IDNR applied the fish poison Rotenone to a

5.7-mile stretch of the Canal south of the electric barrier.! Rotenone affects all

" IDNR is the lead responding agency member of the Workgroup, whose other
mombers are the United States Coast Guard, the District, the Corps, the United States
Environmental Protection Agency. and the United States Fish and Wildlife Service. 1L
App. 8la-83a. Additional operational support for the group is provided by the Great Lakes
Fishery Commission, the City of Chicago, the International Joint Commission, Midwest
Generation, and local law enforcement and emergency services, [l App. 83a-84a. And
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fishes and invertebrates, not just the target carp. Ill. App. 6a-Ta; Mich. App. 25a,
61a-63a. Michigan, Indiana, Wisconsin, and Canada provided personnel and
equipment to aid the operation, and Minnesota, New York, Ohio. and Pennsylvama,
made other contributions. Il App. 7a.

Before this operation, Illinois could not confirm the e DNA results using any
established fishing techniques, and no Asian carp had been found in the Canal.
Ibid. And even the Rotenone operation, though it killed tens of thousands of fish,
revealed just one bighead carp, and that fish was found south of the electric barrier.
Ibid.; Mach. App. 25a, 61a-63a.

Meanwhile, IDNR continues to work with other Workgroup members to
evaluate and develop further measures to control Asian carp migration. Il App.
8a: Mich. App. 69a. Since the mid-1990s, IDNR has undertaken sigmficant efforts
to monitor for bighead and silver carp, and it continues to monitor and sur\f*es-' the
waterway. Ill. App. 5a, 8a. Illinois also is a member of the Great Lakes Panel on
Aquatic Nuisance Species, along with representatives from Michigan, Indiana,
Minnesota, New York, Ohio, Pennsylvania, Wisconsin, Ontario and Quebec.

11} App. 4a. Many federal agencies, including the Corps, also participate on the

supplemental in-kind support is provided by Michigan, Indiana, Minnesota, New York,
Ohio, Pennsylvania, Wisconsin, the Ontario Ministry of Natural Resources, and the
province of Quebec, among others. Ill. App. 84a; Mich. App. 67a. The group’s mission is to
implement procedures and take action to protect the integrity of the Great Lakes
ceosystem from Asian carp migration via the Canal. [1l. App. 80a,
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Panel, ibid., which provides guidance on nuisance species research. policies. and
educational programs. Ill. App. Ha.
Public Health and Safety Effects of Closing Locks and Sluice Gates

Even a temporary closure of the locks will “devastate the local economy”™ and
Ilinois’ role 1n the regional, national, and global economies, endanger public safety.
and cause serious environmental harm. Il App. 50a. Turning first to health and
safety issues, closure of the O'Brien and Controlling Works locks would obstruct the
performance of critical duties by the Chicago Police and Fire Departments, and
undercut Chicago’s ability to respond to, mitigate, and recover from a large-scale
imcident (including a terrorism incident) along the Chicago area’s inland waterway
or within Chicago's central business district, which is occupied by more than one
million people on an average work day. 1ll. App. 23a-24a. The Chicago Police
Department’'s Marine Operations Officers must use the locks to enforce state and
municipal law effectively and assist the United States Coast Guard and the IDNR
Conservation Police with protecting established safety zones for special events and
high profile, threat-assessed targets. Il1l. App. 20a-21a. Homeland security 1s alse a
key responsibility within the Marine Operations jurisdiction, which extends three
miles into Lake Michigan. Il App. 21a. Operations officers perform 700 to 800
homeland security checks each month along the lakefront, the Chicago and Calumet
Rivers, and the Canal. Ibid.

Marine Operations Officers also respond to 300 distress calls per month on

Lake Michigan during boating season, and 30 calls per month during the offseason.
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Ibid. The response time in these cases would be considerably longer if the locks

were closed, for police then would need to deploy their marine resources and
personnel by land instead of through the lock. Il App. 20a. And if the locks were
closed while ice was present, Marine Operations could not respond to a Lake
Michigan emergency at all. [bid.

In addition, the Chicago Fire Department’s Air Sea Rescue Division docks its
emergency response watercraft—which includes Engine 58, a 96-foot fireboat—in
Lake Michigan, and these fire vessels could not access the inland waterways to
respond to emergencies if the O'Brien and Chicago River Controlling Works locks
were closed. Il App. 22a. The Air Sea Rescue Division passes through the locks
approximately 250 times each yvear responding to and returning from emergencies
in the inland waterways. fbid. In 2009, it responded to 165 incidents along these
waterways, ranging from water rescues to fires. [bid. Engine 58 can deliver more
than 14,000 gallons of river water per minute to fire engines battling fires near the
inland waterway. [bid. And if the main water line in Chicago’s central business
district fails, Engine 58 is the primary means of water supply to the area because it
can pump water directly from the river. Ibid.

Permitting the locks to be opened only in case of emergency and then
immediately re-closed is incompatible with rescue operations. Ill. App. 24a. The
locks and sluice gates need to be operated to control the river level to enable Engine

58 to go under the Chicago River bridges that cannot be raised. Ibid. And raising
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